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and approved by the Inter-American Commission on Human Rights.175 In spite of
former Human Rights Secretary Miranda’s public boasts that the Pereira settlement
symbolizes the government’s conciliatory attitude, thewording of the law as passed
reflects a rather different position.176 While the bill contains the language ‘arising
out of the responsibility assumed by the Union under international human rights
treaties’,177 no such language appears in the law as passed, which contains the fol-
lowing disclaimer: ‘The payment of damages . . . exempts the Union fromproviding
any other compensation to the beneficiary.’178

Moreover, in this instance the bill’s watering-down came not as a result of op-
position from fazendeiro allies in Congress, but at the Lula administration’s own
prompting. In a brief to Congress opposing the bill’s absoluteness, executive-branch
lawyers argued that, since Brazil did not adhere to the American Convention onHu-
man Rights until 1992 and did not submit to the jurisdiction of the Inter-American
Court until 1998,179 the Court lacked the competence to hear a case arising out of
a 1989 incident. They claimed additionally that Brazil’s agreement to compensate
Pereirawould not set a precedent, that state authorities had indeed taken reasonable
measures to investigate the incident and prosecute those responsible, and that the
settlementwouldnot establish the state’s liability for this or anyotherhuman rights
abuse committed by private individuals.180 The administration’s hesitant reaction
to recent demands for reparations formilitary-regime atrocities similarly evinces an
aversion to the full assumption of responsibility.181

3.2. Some reasons behind the government’s lacklustre accomplishments
Brazil’s size makes it extremely difficult for the central state to deal effectively
with the country’s multiplicity of problems, particularly in the seemingly limitless
expanses of the infrastructure-poor and sparsely populated Amazon. In the north
of the country, fazendeiro families bring in the majority of the region’s income and
wield a great deal of influence through close financial, personal, and even family
connections with the political class.182 Such ties have contributed significantly to
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local authorities’ unwillingness to co-operate with federal labour inspectors and
other ‘meddling’ officials from Brasilia.183

Where fazendeiros cannot fill government positionswith those under their direct
control, they buy off public agents to secure universal complicity.184 State police,
prosecutors, and judges – often along with their federal counterparts – tend to
exhibit strong loyalty to local power elites. In the words of Paulo Sérgio Pinheiro,
Human Rights Secretary under President Cardoso, ‘Police and other institutions of
the criminal justice system tend to act as border guardsprotecting the elites fromthe
poor. Throughout the country, impunity is virtually assured for those who commit
offences against victims considered “undesirable” or “subhuman”.’185 The poorly
paid state police manifest the most overt allegiance to the fazendeiros and generally
see no need to intervene in the local labour landscape, except to apprehend fugitive
peões and return them to the fazenda fromwhich they escaped.186

Fazendeiros use a combination of assassination and threats of assassination to
incapacitate all remainingpoles of potential resistance. SouthernPará has anational
reputation for violence; death threats to judges such as Jorge Vieira187 and murders
of lawyers, priests, union leaders, and human rights activists occur with alarming
frequency.188 Fazendeiros and their loyalists have also set their sights onmembers of
the Mobile Group: in January 2004, three federal labour inspectors and their driver
were gunned down while on a mission to inspect fazendas near the city of Unaı́ in
north-westernMinasGerais.189 FormerUnaı́mayorNorbertoMânica, Brazil’s largest
bean grower,whose fazendashad been the target ofMobileGroup raids,was indicted
in relation to the massacre after the captured gunmen confessed that he had paid
themUS$17,000 to kill the inspectors.190 Brazil’s highest court, the Supreme Federal
Tribunal (Supremo Tribunal Federal), provisionally released Mânica on 31 August
2005 pending the commencement of proceedings against him.191

Fearful that fazendeiro influence taints the professionalism of the state judiciary
in cases implicating local fazendas, anti-forced-labour campaigners have repeatedly
emphasized the desirability – and indeed the obligation – of federal adjudication of
forced-labour cases. Article 109 of the Brazilian Constitution gives the federal judi-
ciary competence to adjudge ‘crimes against the organization of labour’.192 Articles
197, 203, and 207 – three of the fourmain Penal Code provisions pertaining to forced
labour193 – are in the section of the Penal Code (which predates the Constitution
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supra note 19.
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by nearly five decades) entitled ‘Of Crimes Against the Organization of Labour’.
And while Article 149 (proscribing subjecting someone to slavery-like conditions)
is in another section, several Brazilian jurists have contended that a violation of
Article 149, since it necessarily involves labour exploitation, constitutes a crime
against the organization of labour. Thus, these jurists convincingly argue, all four
anti-forced-labour provisions fall squarely under federal jurisdiction.194

Notwithstanding Article 109’s apparent mandate, however, federal judges have
frequently declared themselves incompetent to hear forced-labour cases, and have
relegated them to state courts.195 This tendency to relegate has dealt a substantial
blow to the anti-forced-labour campaign because, although the federal judiciary is
slow and overworked, it is significantly more efficient and less corrupt than the
state judiciaries.196 Former Human Rights Secretary Pinheiro suggests that such
relegation reflects the traditional judicial mindset:

Access to justice inBrazil, especially for thepoor,hasalwaysbeenextremelyprecarious.
Historically, the judiciaryhasnotbeenperceivedasabody thatprotects the rightsof the
underprivileged classes, but rather as an institution responsible for the criminalization
and repression of these classes.197

The federal judges who have relegated forced-labour cases to the state judi-
ciary typically cite as authority a 1970s opinion from the extinct Federal Appeals
Tribunal (Tribunal Federal de Recursos)which, although it classified ‘crimes against
the organization of labour’ as federal offences, sanctioned the remittal of ‘crimes
against specificworkers’ to state judiciaries.198 The TRF for the First Region –whose
jurisdiction covers the entire central and northern regions of Brazil – affirmed this
position inoverturning the convictionof fazendeiroSilvioCaetanodeAlmeida, hold-
ing that the federal courts lack the competence to hear forced-labour cases.199 By
direct contrast, the TRF for the Fourth Region – covering the three southernmost
states of Brazil – declared the constitutional competence of the federal judiciary
to hear cases charging a violation of Article 149, and correspondingly upheld the
conviction of fazendeiro Luiz Carlos Dal Bosco.200 The federal Public Ministry has
appealed to the Supreme Federal Tribunal against the Caetano judgment.201 The
Tribunal’s judgment, the first ever on forced labour from Brazil’s highest court, was
still pending as of mid-October 2005.202
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php&ID_MATERIA=1308 (Associação dos Juı́zes Federais do Brasil website).
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Finally, as suggested above in regard to the proposed constitutional amendment
providing for uncompensated expropriation of forced-labour fazendas,203 an exceed-
ingly large amount of national policy-making reflects the interests of the traditional
rural power base in the north of Brazil. Many northern congressmen are fazendeiros
themselves, andmost others come fromwithin the fazendeiro sphere of influence.204

This fazendeiro faction, which enjoys substantial heft due in part to representational
malapportionment in both the Senate and the Chamber of Deputies,205 has put up
strong and effective opposition to efforts by Presidents Cardoso and Lula to stiffen
sanctions against rural labour exploiters.206

In order to combat forced labour effectively the government must, at a min-
imum, find the workers, free them, and arrest, prosecute, imprison, and levy fines
against those responsible. It must furthermore create laws that address those of-
fences typical of the forced-labour context and target those for whom the anticip-
ated deterrent effect will have the most impact. Particularly in the vast and sparse
Amazon, these tasks require exceptional co-operation and zeal – or at the very
least acquiescence – on the part of a multiplicity of government actors, including
the president and his administration, federal legislators, the federal judiciary, la-
bour inspectors, the police, and local officials. Forced labour continues to thrive
in Brazil because no leader has yet been able to secure all the components of this
manifold alliance. The following section of this article discusses the international
legal consequences of the continued existence ofAmazonian forced labour, in terms
of both the responsibility of Brazil and that of the individual perpetrators of the
practice.

4. THE INTERNATIONAL LEGAL CONSEQUENCES OF THE
CONTINUED EXISTENCE OF FORCED LABOUR IN BRAZIL

4.1. The Brazilian state’s responsibility for forced labour
In international law the overwhelming majority of obligations and the burden of
compliancewith them are placed on states, as opposed to individuals, corporations,
international organizations, or other non-state groups. Brazil has ratified all the
anti-slavery and anti-forced-labour conventions discussed in section 2, aswell as the
ICCPR and the ACHR,207 and it thus bears a conventional and customary obligation
not to engage in slavery, the slave trade, slavery-related practices, or ‘illegal’ forms
of forced labour (for example, forced labour not pursuant to military service, not

203. See notes 166–73 and accompanying text, supra.
204. Gomide, supra note 21.
205. While Brazil’s three senators per state is not unlike the upper parliamentary chambers of many countries,

even the population-based Chamber of Deputies exhibits substantial malapportionment. Article 45 of the
Constitution mandates that no state should have fewer than eight or greater than 70 deputies. As a result,
the North as a whole has nearly twice as many deputies as it would have in the absence of the 8–70 floor
and ceiling. Braz. Constitution, Art. 45 §1. See also R. Snyder and D. Samuels, ‘Devaluing the Vote in Latin
America’, Journal of Democracy, January 2001, 146, at 151.

206. See Des Roziers, supra note 196, at 211.
207. Brazil ratified the ICCPR in January 1992 and the ACHR in July 1992. See http://www.ohchr.org/

english/countries/ratification/4.htm (ICCPR ratifications); http://www.oas.org/juridico/english/Sigs/b-32.
html (ACHR ratifications).
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in response to an emergency, and so on). Because states are juridical abstractions
which necessarily act through organs or agents, the ILC’s Draft Articles on State
Responsibility set forth a number of conditions under which the actions of indi-
viduals or entities in violation of an international obligation binding on a state
can be attributed to that state. By operation of the rules of attribution, the entities
that can engage the Brazilian state’s responsibility for contravening the anti-slavery
and anti-forced-labour norms include agents of any branch of government, such as
legislators, police officers, local mayors, and individual judges.208

Nevertheless, althoughagreatnumberofhuman rights depredations throughout
the world are committed by persons acting in a public capacity pursuant to govern-
ment policy, slavery-related activities, like terrorism and hostage-taking, are most
frequentlycarriedoutbyprivateactorsnotactingunderanycolourof stateauthority
and whose actions are never subsequently ratified by the state.209 Such is certainly
the case with Amazonian forced labour: the persons responsible for perpetuating
these human rights atrocities are private landowners and their management-level
employees, and while many fazendeiros also hold government posts (for instance,
as mayors or legislators), it would be difficult to argue that actions taken by such
persons in a purely private capacity can potentially bind the Brazilian state.210 Yet in
spite of the ostensibly negative character of civil and political human rights norms,
international tribunals, human rights bodies, and scholars universally recognize
that inmany circumstances a state has positive obligations to ensure that individu-
als within its jurisdiction do not violate rules of international law, including those
enshrined in conventional and customary human rights law, and that those who do
commit such violations are adequately punished.

The seminal case in this regard is the Janes claim, inwhich theUS-MexicoGeneral
Claims Commission held theMexican state responsible under international law for
its failure – via the negligence and incompetence of its police, prosecutorial, and
judicial authorities – to take adequate steps to pursue and punish a private citizen
suspected of having murdered a US national.211 In the same vein, the International
Court of Justice in the Tehran Hostages case held the Iranian state responsible for
breaching its obligationunder theViennaConventionsonDiplomatic andConsular
Relations and a bilateral treaty of amity to protect the US embassy and consulates,
basing its finding in part on the Khomeini government’s failure to take measures
to control themilitants who overran the embassy and seized its staff as hostages.212

Likewise, the European Court of Human Rights has held that the ECHR imposes a
duty on states parties to prevent and punish private conduct that violates certain
rights protected by the Convention, including the right to life; the Court has con-
sistently held that the Convention’s Article 1 duty to secure the rights and freedoms

208. Draft Articles, supra note 94, Arts. 1–2, 4.
209. SeeM.C.Bassiouni, ‘TheProscribingFunctionof InternationalCriminalLawin theProcessesof International

Protection ofHumanRights’, (1982) 9Yale Journal ofWorld Public Order 193, at 194 (hereafter Bassiouni 1982).
210. See Draft Articles, supra note 91, Art. 7 (even if exceeding authority or contravening instructions, a govern-

ment agent can only bind the state if acting in his capacity as an organ of the state).
211. Janes claim (US v. Mexico), (1926) 4 RIAA 82.
212. United States Diplomatic and Consular Staff in Tehran (US v. Iran), Judgment of 24 May 1980, [1980] ICJ Rep. 3,

paras. 67, 69.
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enshrined in theConvention imposes anobligationon thepublic authorities to take
preventive operational measures to protect an individual whose life is at risk from
the criminal acts of another individual.213

The landmark judgment on positive obligations in the realm of international
human rights law came from the Inter-American Court of Human Rights in 1988.
In Velasquez Rodriguez v. Honduras, the Court held that the obligation imposed by
Article 1 of the ACHR to ensure the full exercise of the Convention’s rights and
freedomsimposesonthestateadutyto ‘prevent, investigateandpunishanyviolation
recognizedby theConventionand,moreover, if possible attempt to restore the rights
violated and provide compensation as warranted for damages resulting from the
violation’.214 Hence a human rights violationwhich is not directly imputable to the
state can still trigger state responsibility because of the state’s lack of ‘due diligence’
inpreventingtheviolationorrespondingtoitadequately.215 Thisdutytoact includes
not only reasonable prevention and the investigation of alleged incidents, but also
the establishment of a system of criminal law under which the offenders may be
prosecuted and punished adequately.216

A responsibility to prevent non-state entities and private individuals from sub-
jecting others to slavery, the slave trade, slavery-like practices, and forced labour,
as well as a duty to investigate alleged transgressions, could arise from the duty to
ensure and protect human rights which appears in all the general human rights
instruments discussed above.217 Moreover, many provisions in the anti-slavery and
anti-forced-labour conventions also impose specific obligations on states parties
to prevent treaty violations by state and private actors alike, and to hold the per-
petrators individually accountable. Article 1 of the 1956 Supplementary Slavery
Convention provides a forceful example, obligating states parties ‘to bring about . . .
the complete abolition’ of all slavery-like practices, including imposing criminal
penalties for such conduct;218 Article 25 of ILOConventionNo. 29 commands states
parties to make forced or compulsory labour as defined under the Convention pun-
ishable as a penal offence, and to ensure that penalties ‘are really adequate and
strictly enforced’.219 Furthermore, the perpetration of the contemporarymanifesta-
tions of slavery could engage state responsibility under several other human rights
provisionswhich imposepositive obligations, including the right to life,220 the right

213. ECHR, supra note 39, Art. 1;Osman v. United Kingdom, [1998] 29 EHRR 245, para. 115;Güleç v. Turkey, [1998] 28
EHRR 121, para. 77;Kelly et al. v. United Kingdom, [2001] ECHR 240, para. 94;Mastromatteo v. Italy, [2002] ECHR
689, para. 67.
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216. Ibid., para. 166.
217. ECHR, supra note 39, Art. 1; ACHR, supra note 76, Art. 1; ICCPR, supra note 75, Art. 2.
218. 1956 Supplementary Slavery Convention, supra note 56, Arts. 1, 3, 6.
219. ILO Convention No. 29, supra note 66, Art. 25. See also, e.g., ibid., Art. 4(1)–(2) (obliging states parties not to

permit forced labour for the benefit of private individuals); ILO Convention No. 105, supra note 32, Art. 2
(imposing duty on states parties to take ‘effectivemeasures’ to secure the immediate and complete abolition
of forced or compulsory labour as defined under the Convention); 1926 Slavery Convention, supra note 47,
Art. 2(a) (obliging states ‘[t]o prevent and suppress the slave trade’).

220. ECHR, supra note 39, Art. 2; ACHR, supra note 76, Art. 4; ICCPR, supra note 75, Art. 6. See also Osman v.
United Kingdom, supra note 213, paras. 115–16;VillagránMorales et al. v. Guatemala, Inter-Am. Ct. H.R. (Ser. C)
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to freedom from torture or inhuman or degrading treatment or punishment,221 and
the right to liberty and security.222

Under the rubric of positive obligations, then, the conduct of many of the organs
of theBrazilian state and federal governments in respectofAmazonian forced labour
may indeed give rise to state responsibility. The Inter-American Commission made
such a finding in the only inter-American decision thus far to deal with Brazilian
forced labour, Pereira v. Brazil, mentioned above in section 3.223 When José Pereira
(then aged 17) and a co-worker known as ‘Paraná’ attempted to flee from a fazenda
in southern Pará in 1989, fazenda thugs pursued the men, gunned them down, and
left them for dead. Pereira miraculously survived to tell his story to the CPT, which
then reported what had happened to the appropriate authorities. Despite their
knowledge of forced-labour conditions on this particular fazenda through scores of
complaints that had come in since at least 1987, the state and federal authorities,
including the Federal Police, proceeded very sluggishly with their investigation. In
themeantime thebodyofParaná disappearedalongwithother evidence implicating
the perpetrators, and nine years after the incident, when the Commission rendered
its decision, the only concrete judicial action that had taken place was the dropping
of charges against a fazenda administrator due to the lapsing of the time limit for
beginning criminal proceedings.224

Invoking the Velasquez Rodriguez doctrine of due diligence, the Commission
opined that the Brazilian state was responsible for violating several provisions of
the American Declaration of Rights and Duties of Man, the ACHR as regards ac-
tions and omissions from Brazil’s 1992 ratification of the Convention onwards, and
obligations under the anti-slavery and anti-forced labour conventions to prosecute
and punish private violations.225 The violated Declaration and Convention rights
included the right to life, liberty, and security;226 the right to free movement;227

the right to preservation of health;228 the right to work under proper conditions
and with proper remuneration;229 the right to leisure and the advantageous use of
free time;230 and the right to an effective judicial remedy to ensure respect for legal
rights.231 One state organ that the Commission determined to have engaged Brazil’s

No. 63 (2001), para. 54 (affirming Guatemala’s positive obligation to create conditions so that violations of
right to life in Art. 4 of the ACHR do not occur).

221. ECHR, supra note 39, Art. 3; ACHR, supra note 76, Art. 5; ICCPR, supra note 75, Art. 7. See also Z. et al. v.
United Kingdom, [2001] 34 EHRR 3, para. 73 (‘States [must] take measures designed to ensure that individuals
within their jurisdiction are not subjected to torture or inhuman or degrading treatment, including such
ill-treatment administered by private individuals’).

222. ECHR, supra note 39, Art. 5; ACHR, supra note 76, Art. 7; ICCPR, supra note 75, Art. 9. See also Nielsen v.
Denmark, [1988] 144 ECHR (Ser. A), para. 64.
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230. Ibid., Art. XV.
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responsibilitywas thenationalCongress, for its failure toorganizeBrazil’s legislative
apparatus to permit state and federal authorities to effectively prevent and punish
situations of work oppression.232 Other impugned authorities included the state
and federal courts for violating the obligation to provide Pereira, Paraná, and their
fellow fazenda workers with an adequate judicial remedy, and the state and federal
police for failing to undertake a proper investigation.233 As discussed in section 3,
the Lula administration ultimately settled the Pereira case before proceedings began
in the Inter-American Court.234

Although the Brazilian authorities’ response to the forced-labour phenomenon
has improved enormously since the 1989 attack on Pereira and even since the
Commission’s 1999 decision, many of the violations cited by the Commission per-
sist today, including legislative and constitutional confusion as to which entity –
the federal or state judiciary – is responsible for adjudicating charges of reducing
someone toaconditionanalogous toslavery, for insufficient investigationsof forced-
labour situations and prosecutions of fazendeiros, and for the lack of a constitutional
provision allowing for uncompensated expropriation.235 Indeed, Brazil still appears
to be far from satisfying its extensive legal obligations as spelled out by the Com-
mission, and many of the root causes behind these enduring stumbling blocks –
such as de facto fazendeiro control over local mayors, police, and judicial authorities
and the northern bias in Congress – seem unlikely to go away soon regardless of
condemnation by the Inter-American Commission and Court. The Brazilian state
is simply incapable at this stage of its development to abide by all of its stringent
obligations under international law in respect of forced labour, especially taking
into consideration the abundance of arguably more pressing human rights crises
elsewhere in the country and the extremedifficulty ofmonitoring andpolicing such
remote and transitory activities. Subsection 4.2 of this article examineswhether the
individual perpetrators of forced labour could be held criminally responsible under
international law for their acts, andwhether individual responsibility could present
a viable alternative to state responsibility.

4.2. Individual international criminal responsibility for Brazilian
forced labour

4.2.1. Prosecution in national courts
Section 2 of this article examined certain provisions in the anti-slavery and anti-
forced-labour conventions, such as the duty to criminalize the conduct under na-
tional law and punish offenders, that provide strong evidence that slavery, the slave
trade, slavery-like practices, and illegal forced labour constitute free-standing in-
ternational crimes.236 As mentioned in that section, notwithstanding the tendency
of commentators on the Brazilian situation – including many scholars, the ILO,237

232. Pereira v. Brazil, supra note 224, para. 93.
233. Ibid., paras. 102–4, 110–12.
234. See Lei no. 10.706, supra note 175. See also notes 174–80 and accompanying text, supra.
235. See notes 147–59, 166–73, 192–202 and accompanying text, supra.
236. See notes 105–15 and accompanying text, supra.
237. See, e.g., International Labour Organization, supra note 20, at 74.
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and even the government – to employ the terms ‘slave labour’, ‘escravidão’, and ‘es-
cravatura’, under international law the crime about which they are writing does
not fit into the normative paradigm of slavery per se, nor does it constitute debt
bondage in terms of the 1956 Supplementary Slavery Convention. The proscrip-
tion of slavery in the 1926 Slavery Convention contemplates legal ownership of
the victim;238 Brazilian law has prohibited one person from legally owning another
since the abolition of slavery in 1888.239 The 1956 Convention’s definition of debt
bondage,moreover, requires a voluntarypledgeby thedebtor ofhis services as secur-
ity for an existingdebt;240 by contrast, Brazilian peões’ debt arises only after theyhave
begun work and are obliged to purchase food, clothing, and equipment on credit.

The activities do, however, seem tofit squarely into the definition of illegal forced
labour under Convention No. 29. The Convention considers labour ‘forced’ when
it occurs under the menace of any penalty and the worker has not offered himself
voluntarily,241 and the European Court of Human Rights has opined that invol-
untariness can come about not only through physical coercion, but also through
psychological coercion.242While thepeões’ initialdecisiontoworkmaybevoluntary,
it becomes effectively involuntarywhen, to their surprise, theymustwork to liquid-
ate a debt which began to accrue during the long journey out to the fazenda when
the gato paid for their meals and lodging. The extreme isolation of most fazendas,
the psychological trauma of skipping out on a debt, and the possibility of meeting
the same fate as José Pereira and his friend ‘Paraná’ keep most peões from even con-
sidering escape.243 Additionally, none of the forced-labour norm’smany exemptions
apply to the Amazonian context: thework is not exacted pursuant to an emergency,
for example, and does not form part of civic obligations,244 and forced labour for
non-public purposes is prohibited in any case.245

National criminal jurisdictions play the central role in the enforcement of in-
ternational criminal law, acting on behalf of the international community to sup-
press criminal conduct which falls outside the very restricted scope of the inter-
national and internationalized criminal tribunals. Two powerful provisions of the
anti-slavery conventions arguably permit the prosecution of Amazonian forced la-
bour in foreign states’ courts: first, when read in conjunction, Articles 5 and 6 of the
1926 Convention impose on states a duty to criminalize and prosecute any private
use of forced labour246 and, second, Article 25 of Convention No. 29 requires states
to criminalize, prosecute, and punish the illegal exaction of forced labour.247 In all
probability, a state that enacts legislation allowing the prosecution of forced-labour
perpetrators may exercise its jurisdiction over both domestic and extraterritorial

238. 1926 Slavery Convention, supra note 47, Art. 1(1). See also notes 47–50 and accompanying text, supra.
239. Lei no. 3353 de 1888 (known as the ‘Lei Áurea’).
240. 1956 Supplementary Slavery Convention, supra note 56, Art. 1(a).
241. ILO Convention No. 29, supra note 66, Art. 2(1).
242. Van der Mussele v. Belgium, supra note 40, para. 34.
243. See notes 10–13 and accompanying text, supra.
244. See, e.g., ILO Convention No. 29, supra note 66, Art. 2(2)(d)–(e); ACHR, supra note 76, Art. 6(3)(c)–(d).
245. ILO Convention No. 29, supra note 66, Art. 1(2); 1926 Slavery Convention, supra note 47, Arts. 5–6.
246. Ibid.
247. ILO Convention No. 29, supra note 66, Art. 25.
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violations as long as, in the latter scenario, the offender and/or the victim are na-
tionals of that state.

Nevertheless, it is questionable whether such a state may permissibly exercise
its jurisdiction absent a nexus of territoriality or nationality, as would be the case
with a Brazilian fazendeiro suspected of subjecting his own countrymen to forced
labour within the borders of Brazil. The anti-forced-labour norm’s probable failure
to rise to the level of jus cogens,248 alongwith the absence of an aut dedere aut judicare
provision in any of the relevant conventions (obliging states either to prosecute or
to extradite offenders found within their borders), make it less likely that the norm
carries permissive universal jurisdiction.249 Indeed, neither of the ILO forced-labour
conventions nor even the 1926 Slavery Convention rank among Professor Bas-
siouni’s list of slavery-related instruments with provisions bestowing universal
jurisdiction.250

Moreover, even if the anti-forced-labour norm does carry universal jurisdiction,
stateshaveoverwhelminglychosennottoexercisesuchjurisdiction–includingover
the core crimes of genocide, crimes against humanity, andwar crimes251 – andmost
have not enacted the necessary legislation to allow for its exercise.252 Prosecutions
of foreigners for extraterritorial atrocities were almost unheard of until the 1990s
and have been quite rare since.253 Legislators and judges in Belgium and Spain
have been the most pioneering in this regard,254 but even they have backed away
in recent years255 in response to international criticism concerning the precarious
legal basis of pure universal jurisdiction and the wisdom of basing prosecutions on
it.256 Furthermore, the dearth of state practice in exercising universal jurisdiction
over international crimes which have no nexus to the enforcing state militates
strongly against the existence of such jurisdiction under customary international
law, especially for a non-jus cogens norm like that prohibiting forced labour.257

248. See notes 102–3 and accompanying text, supra.
249. See Ratner and Abrams, supra note 116, at 162. But see SS Lotus (France v. Turkey), 1927 PCIJ (Ser. A) No. 10, at

18–19 (holding that a state may exercise its jurisdiction to prescribe anywhere in the world);ArrestWarrant
of 11 April 2000 (DRC v. Belgium), Judgment of 14 February 2002, [2002] ICJ Rep. 121 (hereafterArrestWarrant
case), separate opinion of Judge Van denWyngaert, para. 51.

250. M. C. Bassiouni, ‘Universal Jurisdiction for International Crimes: Historical Perspectives and Contemporary
Practice’, (2001) 42 Virginia Journal of International Law 81, 112 (hereafter Bassiouni 2001). The list contains
only two anti-slavery instruments, both dealing with the slave trade. See 1841 Treaty of London, supra note
46, Arts. VI, VII, X; 1890 Brussels General Act, supra note 46, Art. V.

251. Ratner and Abrams, supra note 116, at 185.
252. Bassiouni 2001 supra note 250, at 105–6.
253. See, e.g., AffaireBarbie (FrenchCourt ofCassation,ChambreCriminelle, 20December 1985), 1985Bull. Crim.,

No. 407, 1053; Affaire Touvier (French Court of Cassation, Chambre Criminelle, 27 November 1992), 1992
Bull. Crim., No. 294, 1085; Public Prosecutor v. Menten (Dutch Hoge Raad 1981), 75 ILR 362 at 362–3; Regina v.
Finta (Canadian Supreme Court 1994), 1 SCR 701, 814.

254. See Loi du 16 juin 1993 relative à la répression des infractions graves aux Conventions internationaux de
Genève du 12 août 1949 et aux Protocols I et II du 8 juin 1977, Additionnels à ces Conventions,Moniteur belge,
5 August 1993; Chilean Genocide case (Spanish Audiencia Nacional, 5 November 1998), reprinted in R. Brody
andM. Ratner (eds.), The Pinochet Papers: The Case of Augusto Pinochet in Spain and Britain (2000).

255. See Guatemala Genocide case, Decision No. 327/2003 (Supreme Court of Spain, 25 February 2003), available
at (2003) 42 ILM 686. See also N. Roht-Arraiza, ‘Universal Jurisdiction: Steps Forward, Steps Back’, (2004) 17
LJIL 375, 385–6 (discussing 2002 Sharon case in the Appeals Court of Brussels).

256. See, e.g., H. Kissinger, ‘The Pitfalls of Universal Jurisdiction’, Foreign Affairs, July–August 2001, 86; Arrest
Warrant case, supra note 249, separate opinion of Judge Guillaume, paras. 7–8.

257. See Bassiouni 2001, supra note 250, at 148.
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4.2.2. Prosecution in the International Criminal Court
Despite their ostensible role as the primary enforcers of international criminal law,
states have failed overwhelmingly to play their part. To some extent in response
to the woeful inadequacy of this envisaged indirect-enforcement scheme, in re-
cent years the international community has begun to resort to direct-enforcement
schemes whereby an international court or tribunal may prosecute persons suspec-
ted of international crimes.258 The ICC is the only international court with global
reach and, since Brazil ratified the Rome Statute on 14 June 2002, the Court could
conceivably exercise jurisdiction over forced-labour fazendeiros for the thousands of
violations that have occurred since 1 September of that year (as evidenced by the
thousands of of workers freed – see Table 1 supra).259 Because the atrocities at issue
here are not committed in the context of armed conflict, the primary provision of
the Rome Statute under which forced-labour perpetrators could be prosecuted is
Article 7(1)(c), which sets forth the crime against humanity of enslavement.260

Asdiscussed in section2, enslavementhasappeared ineverypositive formulation
of crimes against humanity since the Nuremberg Charter.261 Although few of the
relevant instruments have provided a definition of the term or an enumeration of
the activities it includes, Article 7(2)(c) of the Rome Statute defines enslavement for
ICC purposes in language largely identical to that of the 1926 Slavery Convention:
‘“Enslavement” means the exercise of any or all of the powers attaching to the right
of ownership over a person and includes the exercise of such power in the course
of trafficking in persons, in particular women and children.’262 At the insistence
of the United States and other delegations concerned that this definition was still
excessively vague,263 the Elements of Crimes clarify that ‘powers attaching to the
right of ownership’ could include ‘purchasing, selling, lending or bartering such a
person or persons, or . . . imposing on them a similar deprivation of liberty’.264

On initial examination, these qualifications appear to restrict the scope of en-
slavement to trafficking and traditional chattel slavery, thereby excluding an abund-
ance of modern slavery-related activities such as forced labour; the phrase ‘similar
deprivation of liberty’ could have left the definition open to the misinterpreta-
tion that enslavement requires some sort of commercial exchange. Many delega-
tions at the drafting of the Elements opposed the illustrative list for precisely this
reason, and after intense negotiations the delegates reached a compromise in the
form of Canadian-proposed Footnote 11, providing that ‘[i]t is understood that such

258. SeeM. C. Bassiouni, ‘Enforcing Human Rights through International Criminal Law and through an Interna-
tional Criminal Tribunal’, in L. Henkin and J. L. Hargrove (eds.),Human Rights: An Agenda for the Next Century
(1994), 347, at 356–8 (hereafter Bassiouni 1994).

259. Rome Statute, supranote 31, Art. 126(1) (‘This Statute shall enter into force on the first day of themonth after
the 60thday following the date of the deposit of the 60th instrument of ratification’). See alsohttp://www.icc-
cpi.int/asp/statesparties/country&id=28.html (listing dates of Brazil’s signature and ratification of Rome
Statute).
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263. D. Robinson, ‘The Elements of Crimes Against Humanity’, in R. S. Lee (ed.), The International Criminal Court:
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deprivation of liberty may, in some circumstances, include exacting forced labour
or otherwise reducing a person to a servile status’.265 The end result – a restrictive-
sounding listqualifiedbyanexpansive footnote–promptedDarrylRobinsontorefer
to the ICC’s enslavement provision as ‘convoluted and inelegant’.266 To be sure, al-
though the footnotemakes it clear that forced labour canamount to enslavement ‘in
some circumstances’,267 it fails to specify what these circumstances might include.

When facedwith a concrete forced-labour case, the ICCwill likely seek guidance
in thecase lawof theadhoc InternationalCriminalTribunals.AsofOctober2005 the
chambers of the ICTYhadhadoccasion todiscuss the substance of the ‘enslavement’
provision in Article 5(c) of the ICTY Statute in only two cases: Kunarac in February
2001268 and June 2002,269 andKrnojelac inMarch 2002270 and September 2003.271 No
chamber of the ICTR had yet discussed the substantive elements of ‘enslavement’ in
Article 3(c) of that Tribunal’s Statute as of October 2005.272

In the absence of statutory language indicating the exact meaning and scope
of enslavement in Article 5(c), Trial Chamber II in Kunarac and again in Krno-
jelac analysed the existing authorities on slavery and related activities under inter-
national law–includingtheanti-slaveryandanti-forced-labourconventions,human
rights andhumanitarian law instruments, theNuremberg Judgment, and judgments
rendered after the SecondWorld War pursuant to Control Council Law No. 10273 –
in order to divine what it considered the customary international law definition
of enslavement: ‘the exercise of any or all of the powers attaching to the right of
ownership over a person’.274 As held by the Kunarac trial chamber, ‘the actus reus of
the violation is the exercise of any or all of the powers attaching to the right of own-
ership over a person’, and ‘the mens rea of the violation consists in the intentional
exercise of such powers’.275 While the trial chamber obviously drew this language
directly from the 1926 Slavery Convention, the Appeals Chamber emphasized that

265. Ibid., Art. 7(1)(c), element 1 at n.11.
266. Robinson, supra note 263, at 85
267. This conclusion corresponds with that of Christopher Hall, who in his commentary to Art. 7(1)(c) and
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other slavery-like practices such as serfdom and debt bondage, as well as related practices, such as forced or
compulsory labour, as crimes against humanity, given the history of the struggle over more than 200 years
to abolish slavery, slavery-like practices, and forced labour.’ C. K. Hall, ‘Enslavement’, in Otto Triffterer (ed.),
Commentary on the Rome Statute of the International Criminal Court: Observers’ Notes, Article by Article (1999), 132
at 134.

268. Kunarac et al. Trial Judgment, supra note 45, paras. 515–43, 728–82.
269. Kunarac et al.Appeal Judgment, supra note 45, paras. 106–24.
270. Krnojelac Trial Judgment, supra note 45, paras. 349–430.
271. KrnojelacAppeal Judgment, supra note 45, paras. 189–207.
272. Indeed, besidesKunarac andKrnojelac, onlyoneother judgmentof either adhocTribunal dedicatesmore than

a passing reference to ‘enslavement’: the Simić Trial Judgment invoked paragraph 523 of the Kunarac Trial
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violationof the lawsorcustomsofwar (ICTYStatuteArticle3) and ‘enslavement’ as acrimeagainsthumanity
(ICTY Statute Article 5) ‘require proof of the same elements[,] and both terms can be used interchangeably’.
Prosecutor v. Simić, Tadić, and Zarić, Judgement, Case No. IT-95–9-T, 17 October 2003, para. 85 and p. 28 n.147.

273. Kunarac et al. Trial Judgment, supra note 45, paras. 518–37; Krnojelac Trial Judgment, supra note 45, paras.
352–3.

274. Kunarac et al. Trial Judgment, supra note 45, para. 539. See alsoKunarac et al.Appeal Judgment, supra note 45,
para. 116;Krnojelac Trial Judgment, supra note 45, para. 358.
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‘enslavement’ under customary international law at the time of the events in the
former Yugoslavia encompassed not only chattel slavery, but also the slave trade,
servitude, forced labour, and any other contemporary form of slavery that involves
‘somedestructionof the [victim’s] juridicalpersonality’.276 In theAppealsChamber’s
words, ‘the destruction is greater in the case of “chattel slavery” but the difference is
one of degree’.277

The trial chamber convictedDragoljubKunarac of enslavement after finding that
hehadtreatedtwogirls thathehadkept inanabandonedhouseforapproximatelysix
months ‘aspersonalproperty’: ‘theyhad todohouseholdchores and theyhad toobey
all demands’, including sexual demands.278 The chamber additionally convicted
Radomir Kovač under Article 5(c)279 after finding that he had detained four women
in an apartment, requiring them to ‘take care of the household chores, the cooking
and the cleaning’,280 and that he had ‘sold’ two of them for DM 500 to unidentified
Montenegrin soldiers.281 The chamber concluded that Kovač had fulfilled the actus
reus and mens rea of enslavement – that is, that he intentionally exercised powers
attaching to the right of ownership over the women – in the following terms:

The Trial Chamber finds that Radomir Kovač’s conduct towards the two women was
wanton inabusingandhumiliating the fourwomenand inexercisinghisde factopower
of ownership as it pleased him. Kovač disposed of them in the same manner. For all
practical purposes, he possessed them, owned them and had complete control over
their fate, and he treated them as his property. The Trial Chamber is also satisfied that
Kovač exercised the above powers over the girls intentionally. The Trial Chamber is
satisfied that many of the acts caused serious humiliation, of which the accused was
aware.282

The Appeals Chamber upheld the trial chamber’s convictions of Kunarac and
Kovač.283

As identified by the trial chamber in Krnojelac, and in line with both the text of
ILO Convention No. 29284 and the European Court’s holding in Van der Mussele v.
Belgium,285 the touchstone for establishing that a given labour situation constituted
enslavement is that the ‘relevantpersonshadnorealchoiceas towhether theywould
work’.286 In this vein the trial chamber in Kunarac held that, in a situation of en-
slavement, ‘[t]he consent or freewill of the victim is absent’,287 and this positionwas
subsequently endorsed by the Appeals Chamber inKrnojelac: ‘the “involuntariness”
aspect [is] the definitional feature of forced or compulsory labour’.288

276. Ibid., para. 117.
277. Ibid.
278. Kunarac et al. Trial Judgment, supra note 45, paras. 728–9, 739, 744–5.
279. Ibid., para. 782.
280. Ibid., paras. 751, 780.
281. Ibid., para. 775.
282. Ibid., para. 781.
283. Kunarac et al.Appeal Judgment, supra note 45, para. 124.
284. ILO Convention No. 29, supra note 66, Art. 2(1). See also notes 62 and 89 and accompanying text, supra.
285. Van der Mussele v. Belgium, supra note 40, para. 34. See also Kunarac et al. Trial Judgment, supra note 45, para.

535 (discussing Van der Mussele v. Belgium).
286. Krnojelac Trial Judgment, supra note 45, para. 359.
287. Kunarac et al. Trial Judgment, supra note 45, para. 542.
288. KrnojelacAppeal Judgment, supra note 45, para. 191.
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Yetwhile it acknowledged that involuntariness is the central factor that turnsper-
missible labour into enslavement,289 theAppeals Chamber stressed in bothKunarac
and Krnojelac that the prosecution need not establish that the particular victim in
question in fact lacked the consent to work.290 Consequently, the Krnojelac Appeals
Chamber overruled the trial chamber’s holding that the prosecutionmust prove, ‘in
every case’, that ‘the particular detainee had lost his choice to consent or to refuse the
work he was doing’.291 The Prosecutor had charged Milorad Krnojelac, the warden
of a prison, with slavery-related activities in three separate counts of the indict-
ment: Count 1 charged ‘forced labour’ as a predicate offence of persecution, a crime
againsthumanity;292 Count16chargedenslavement as a crimeagainsthumanity;293

and Count 18 charged ‘slavery’ as a violation of the laws or customs of war under
Article3.294 Thetrial chamberacquittedKrnojelaconall threecounts295 afterfinding
that the prosecutionhadput forth insufficient evidence to prove that six of the eight
victims in question individually lacked the consent towork.296 Moreover, while the
chamber found beyond a reasonable doubt that guards in Krnojelac’s prison had
indeed compelled two of the detainees to domine-clearing work against the detain-
ees’ will,297 it nevertheless concluded that Krnojelac could not be held responsible
as the guards’ superior because the prosecution had failed to prove that he knew or
should have known of this particular forced-labour situation.298

In overturning the trial chamber’s acquittal of Krnojelac on Count 1, the Appeals
Chamberheldthat, ‘giventhespecificdetentionconditionsof thenon-Serbdetainees
at the KP Dom [Krnojelac’s prison], a reasonable trier of fact should have arrived at
the conclusion that the detainees’ general situation negated any possibility of free
consent’.299 In other words, because ‘[t]he climate of fear at the prison made the
expression of free consent impossible’, any labour performed by any detainee was
per se involuntary, regardless of whether the detainee volunteered for the job, for
example, to have more freedom or in the hope of obtaining additional food or
cigarettes.300 The Appeals Chamber thus concluded that all eight of the detainees
in question had indeed been ‘forced to work’ notwithstanding the prosecution’s
failure to prove that six of the individuals in fact lacked the consent towork.301 After
finding that Krnojelac had participated in a joint criminal enterprise to persecute
the eight detainees, the Appeals Chamber entered a conviction for forced labour as

289. Ibid.
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291. Krnojelac Trial Judgment, supra note 45, para. 380 (emphasis added).
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293. Krnojelac Indictment, supra note 292, para. 5.46. See also ICTY Statute, supra note 29, Art. 5(c).
294. Krnojelac Indictment, supra note 292, para. 5.46. See also ICTY Statute, supra note 29, Art. 3.
295. Krnojelac Trial Judgment, supra note 45, paras. 425–30, 471.
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a form of persecution under Article 5(h).302 Since the prosecution curiously did not
appeal against the trial chamber’s acquittal of Krnojelac onCounts 16 (enslavement
under Article 5(c)) and 18 (slavery under Article 3), the Appeals Chamber left these
acquittals intact,303 and as a result only two persons – Kunarac and Kovač – have
thus far been convicted in the ad hoc Tribunals of enslavement as a crime against
humanity.

While both the trial chamber and the Appeals Chamber declined to enumerate
exhaustivelyall thecontemporary formsofslaverythat ‘enslavement’ comprehends,
they provided the following list of ‘indicia of enslavement’304 to be weighed in each
case to determine whether the accused exercised any or all of the powers attaching
to the right of ownership over the victim: (i) the substantial lack of compensation;
(ii) the vulnerable position of the worker; (iii) that the worker was detained; (iv) the
inhumane work conditions;305 (v) the duration of the relationship between the
accused and the victim;306 (vi) the exercise of control over the worker’s movement
andphysicalenvironment; (vii)deceptionor falsepromises; (viii) thatmeasureswere
taken to prevent or deter escape, including psychological coercion and the threat of
force; and (ix) that the worker was subjected to cruel treatment.307 The acquisition
or disposal of the worker for monetary or other compensation is decidedly not an
element that theprosecutionmust establish to securea convictionunderArticle5(c)
although, as theKunarac trial chamberpointedout, ‘[d]oing so . . . is a primeexample
of the exercise of the right of ownership over someone.’308

Remarkably, nearly all of these indicia of enslavement characterize forced labour
in theAmazoniancontext: theworkers are lured to the fazendaunder falsepretences;
they seldommanage to pay off their debt and thusnever receive remuneration; their
work conditions are dangerous and their housing conditions subhuman; and armed
guards, psychological coercion, and the foreboding physical environment keep the
workers fromfleeing.Furthermore, sincethe individualvictim’s lackofconsentneed
not be proved in order to establish the crime against humanity of enslavement –
at least as construed in the case law of the ICTY – even the 40 per cent of Brazilian
peões previously freed by labour inspectors, and who have chosen to return to work
at the same or another fazenda, can potentially qualify as victims of enslavement.309

Just as the subhuman conditions and climate of fear in Krnojelac’s prison vitiated
any consent to work that the detainees may have manifested, a sound argument
could be made that labour performed on remote fazendas in hot, dangerous, and
disease-ridden conditions, with no protective gear and under the constant vigilance
of gunmen, is per se involuntary and thus unlawful.
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Inorder for theprosecution toprevail ona chargeof enslavementunder theRome
Statute, it must also establish the general elements of crimes against humanity as
set forth in the chapeau of Article 7(1): the enslavementmust be ‘committed as part
of a widespread or systematic attack directed against any civilian population’, and
the individual perpetrator must have knowledge of such attack.310 Article 7(2)(a)
and the Elements of Crimes clarify that the required ‘attack’ need not be military
in character;311 to be sure, crimes against humanity under the Rome Statute, as
under customary international law and in the ICTR Statute, need not have any
connection whatsoever to an armed conflict, and need not even be carried out by
means of violence.312 The attack must, however, be either ‘widespread’ (defined
by the Akayesu trial chamber of the ICTR as ‘massive, frequent, large-scale action’
against ‘a multiplicity of victims’313) or ‘systematic’ (defined as ‘following a regular
pattern on the basis of a common policy and involving substantial public or private
resources’314), and it must involve the ‘multiple commission’ of offences ‘pursuant
to or in furtherance of a State or organizational policy’.315 As Robinson explains,
‘multiple commission’ of offences constitutes something less than ‘widespread’, and
the requisite state or organizational policy need not be formalized, may come from
either a state or a non-state organization, and need not possess the ‘very high degree
of organization or orchestration’ called for by the term ‘systematic’.316

When attempting to establish these elements in respect of an accused forced-
labour fazendeiro, the prosecution could argue that the ‘attack’ on the civilian peões is
widespread: even the estimates admitted to by the Brazilian government reveal that,
despite recent progress in freeing workers, tens of thousands of civilians (including
an estimated half of the entire adult male population of the state of Piauı́317) are
still subjected to forced labour on hundreds of fazendas all across the southern
arc of the Amazon basin, and such has been the case for at least 30 years; this
reality surely satisfies Article 7(2)(a)’s ‘multiple commission’ criterion as well. And
although the government officially opposes forced labour, the pervasive fazendeiro
network – including, among many others, complicit federal deputies and senators,
governors, mayors, and state and federal police – evinces at the very least a de
facto organizational policy to perpetuate the forced-labour status quo. Moreover, it
should not be hard to prove in a given case that an accused forced-labour fazendeiro
hadknowledge of the attack:while fewordinary Brazilians in the densely populated
central and southern regions are aware that forced labour exists in their country,
individual fazendeiros certainly appreciate the critical role that such labour plays
in the economy of the northern region and in the maintenance of their personal
wealth.318

310. Rome Statute, supra note 31, Art. 7(1).
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A final but critically important hurdle that the prosecution must overcome be-
fore the ICC can declare a forced-labour case admissible will be to establish that
the Brazilian state is either unwilling or unable – through the ‘total or substantial
collapse or unavailability of its national judicial system’ – to undertake such pro-
secutions on its own.319 Recall that only two out of hundreds of fazendeiros have
been convicted thus far of forced-labour crimes, and that neither of these men has
spent a day in jail; this unhappy reality supplies strong circumstantial evidence of
the unwillingness of state and federal prosecutors and judges to undertake such
prosecutions or to allow them to go forward. In addition, the consistent stance of the
federal trial and appellate courts of the northern region that the crime of reducing
someone to a condition analogous to slavery does not fall under federal jurisdiction,
as well as the atmosphere of coercion and assassinations that plagues prosecutors
and judges,320 supports the proposition that the national judicial system of the por-
tionofBrazilwhere forced labourprincipallyoccurshasbeen rendered substantially
unavailable.321

5. CONCLUSION: INTERNATIONAL CRIMINAL LAW AS THE ULTIMA
RATIO MODALITY OF HUMAN RIGHTS PROTECTION

Despite states’ almostuniversal condemnationof slavery, theslave trade, slavery-like
practices, and forced labour, such activities are decidedly not yet relics of the past.
The very real depredations suffered by rural workers in the north of Brazil provide
just one ofmany examples of how the classicmodality of human rights protection –
state civil responsibility – has thus far failed to deal satisfactorily with the world’s
modernmanifestations of slavery.

Notwithstanding the existence of positive obligations on states to ensure that all
within their jurisdiction have the effective enjoyment of certain human rights,322

human rights law quite often falls short in respect of violations perpetrated by
private individuals – especially when carried out in remote areas outside the reach
of the state apparatus – and in such cases international criminal law can serve a
crucial gap-filling function. Professor Bassiouni has characterized resort to criminal
proscription as the ‘ultima ratio’ modality of human rights protection, resorted to
when othermodalities of protection prove inadequate to remedy or provide redress
for a offences of given class or circumstance.323 International criminalization is
thus situated at the far end of a continuum consisting of five stages: enunciation
(the emergence of shared values); declaration (the identification of specific rights);
prescription (the enshrinement of normative proscriptions in international instru-
ments); enforcement; and, ultimately, criminalization if andwhen themodalities of
protection of the other stages fall short. Because governments have predictably been

319. See Rome Statute, supra note 31, Arts. 17, 15(3), 53(1).
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loath to censure themselves and their own agents and organs, Bassiouni blames the
enormous deficiencies of the state-responsibility modality on the fact that the ma-
jority of human rights abuses in the world are perpetrated by public or quasi-public
officials acting under colour of state authority.324

Bassiouni’s human rights continuum provides a useful tool for analysing the
effectiveness of international law’s enforcement modalities in respect of forced
labour in Brazil. The norms outlawing the slave trade and slavery were among the
very first to emerge and achieve positive formulation in what today can be thought
of as prototypical human rights treaties, followed in short order by prohibitions
on related institutions such as forced labour. These various instruments enjoy wide
ratification and form part of customary international law, binding all states under
menace of civil liability and opprobrium by the international community. Even
after noteworthy efforts by the Brazilian government under Presidents Cardoso and
Lula to establish mechanisms to bring about the eradication of Amazonian forced
labour, Brazil faces civil liability for its ongoing failure to prevent a whole host of
violations of the anti-forced-labour norm. This glaring insufficiency of the state-
responsibilitymodality of enforcementmilitates strongly in favour of international
criminal accountability for fazendeiros and their henchmen.

In order for Bassiouni’s theory accurately to explain the Brazilian scenario, how-
ever, a slight modification would appear necessary. As discussed in sections 3 and
4, the malfunction of the state-responsibility scheme in the case of Brazilian forced
labour has not come about because of the federal government’s resistance to sanc-
tioning its own commission of forced labour, but because of its lack of effective
control over the activities of private individuals and those under such individu-
als’ influence. The drafters of the Rome Statute seem to have had both scenarios
in mind when devising the alternative admissibility criteria of ‘unwillingness’ and
‘inability’:325 cases declared admissible due to the state’s unwillingness to prosecute
will typically involve accused who committed their alleged crimes under the col-
our of state authority, and those declared admissible because of inability will quite
often involve private individuals – such as terrorists and traffickers in women and
children – over whom the state in question has little or no control.

Since the inception of the International Criminal Court, the Prosecutor has seri-
ously considered or begun investigations in just five situations – in the Democratic
Republic of the Congo, Uganda, Ivory Coast, the Central African Republic, and
Sudan – all in Africa and all involving societies engaged in armed conflict. Nev-
ertheless, although the crimes-against-humanity formulations in the Nuremberg
and Tokyo Charters and the ICTY Statute call for some sort of linkage to an armed
conflict,326 none of the other relevant instruments – including the ICTR and Rome

324. See Bassiouni 1982, supra note 209, at 193–6. See also Bassiouni 1994, supra note 258, at 354.
325. Rome Statute, supra note 31, Art. 17.
326. Nuremberg Charter, supra note 41, Art. 6(c); Tokyo Charter, supra note 42, Art. 5(c); ICTY Statute, supra note

29, Art. 5.
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Statutes – contains such a requirement,327 nor does customary international law.328

The ICC has been in existence for more than three years and the Prosecutor, strug-
gling with investigations in adverse conditions in Uganda and the Democratic Re-
public of the Congo, has only recently issued his first five indictments.329 For fear
that states’ enthusiasm for the Court may wane and funds and support may be
withdrawn, it would appear incumbent upon the Prosecutor to consider the great
multitude of atrocities being committed on the territory of states parties that, while
perhaps less sensational than the armed-conflict crimes in SudanorUganda, are still
highly odious and should prove much more susceptible to investigation and the
rapid construction of a prosecution case. The enslavement of thousands of workers
on hundreds of fazendas across the Brazilian Amazonwould seem to be replete with
concrete cases that could serve to get the ICC off the ground.

327. See ICTR Statute, supra note 30, Art. 3; Rome Statute, supra note 31, Art. 7(1).
328. See Prosecutor v. Tadić, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, Case

No. IT-94-1-AR72, 2 October 1995, para. 141.
329. ‘Catching aUgandanMonster’,The Economist, 22Oct. 2005, 46 (stating that the ICChas issued arrestwarrants

for Joseph Kony and four other Lord’s Resistance Army leaders).




